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In the United States Court of Appeals 
for the Ninth Circuit 


No. 21407 


NationaL Lasor RELATIONS BOARD, PETITIONER 
Us 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, 
| AFL-CIO, anp Irs Loca, Union No. 769, RESPONDENTS 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 


This case is before the Court upon the petition of 
the National Labor Relations Board to enforce an 
order (R. 125-126),* issued against the International 
Brotherhood of Electrical Workers, AFL-C1O (here- 
after the IBEW) and its affiliated Local Union No. 
769 (hereafter Local 769), on August 31, 1965 and re- 
ported at 154 NLRB 889. This Court has jurisdic- 
tion of the proceeding under Section 10(e) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 

1 References to the pleadings reproduced as “Volume I, Plead- 
ings” are designated “R.” References to the stenographic tran- 
script of the hearing filed with the Court are designated a a 


References preceding a semicolon are to the Board's findings; 
those following are to the supporting evidence. 
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136, 73 Stat. 519, 29 U.S.C. 151, ef seq.), the tiie 
labor practices having occurred at the Glen Canyon 
Dam Coustruction site in northern Arizona, within this 
judicial circuit. 

STATEMENT OF THE CASE 


J. The Board’s findings of fact 


Briefly, the Board found that respondents violated 
Section 8(e) of the Act by entering into a contract 
with Ets-Hokin Corporation (hereafter Ets-Hokin) 
which provided for the termination of contractual re- 
lations by the contracting IBEW local and by all 
other IBEW locals if Ets-Hokin, a general contrae- 
tor, subcontracted electrical work to an employer who 
did not recognize a local of the IBEW. The Board 
also found that respondents violated Section 8(b) (4) 
(ii) (A) and (B) by threatening to terminate all con- 
tractual relations between Ets-Hokin, the IBEW, and 
its affiliated locals unless Ets-Hokin ceased doing busi- 
ness with the Rose Construction Company, Phoenix 
Division (hereafter Rose-Phoenix), a non-[BEW sub- 
contractor. The underlying facts are summarized 
below: 

Eits-Hokin 1s a general and electrieal contractor and 
does business in various states (R. 46; Tr. 31). At 
the time of the events in question, Ets-Hokin had 
contraets with IBEW locals throughout the country 
containing the following clanse or one substantially 
similar to it (R. 118, 46-47, 68-72; G.C. Ex. 7, p. 9, Tr. 
128-131) : 

The Local Unions area part of the Inter- 
national Brotherhood of Electrical Workers 
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and any violation or annulment of working 
rules or agreements of any other local Union 
of the IBEW, or the subletting, assigning, or 
transfer of any work in connection with elec- 
trical work to any person, firm, ov corporation 
not recognizing the IBEW as the collective 
bargaining representative on any electrical 
work in the jurisdiction of this or any other 
such Local Union by the Employer, will be 
sufficient cause for the cancellation of this 
agreement, after the facts have been determined 
by the International Office of the Union. 

In October of 1962, Gerald McAllister, a super- 
intendent for Ets-Hokin at a construction project in 
Glen Canyon, Arizona, entered into a contract with 
Rose-Phoenix whereby the latter was to construct 
steel transmission towers and other steel structuves 
(R. 47; Tr. 87). Rose-Phoenix employees came on 
the project in January of 1963 and, shortly thereafter, 
executed a collective bargaining agreement with a local 
of the International Union of Operating Engineers rec- 
ognizing it as the exclusive bargaining agent and sole 
source of personnel for the Glen Canyon project (KR. 
47; Ty. 282, Resp. IBEW Ex. 5). 

Within a few days after Rose-Phoenix started on 
the job, McAllister received a phone call from Joe 
Housley, Business Representative of respondent 
Local 769. Housley informed McAllister that Ets- 
Hokin was in violation of its IBEW contract because 
there was a non-IBEW subcontractor on the job (R. 
48; Tr. 89-92). McAllister told Housley to contact 
Ets-Hokin’s San Francisco Office (Tr. 92). In a 
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letter dated February 1, 1963, Housley wrote to Ets- 
Hokin in San Francisco and, quoting a clause similar 
to that set out supra, pp. 2-3, reiterated that Ets-Hokin 
was in violation of its IBEW contract and that he, 
Housley, had asked the International to cancel that 
contract (R. 48; GC Exh. 8). 

On or about February 8, 1963, representatives of 
both Local 769 and IBEW met with McAllister and 
advised him that Rose-Phoenix did not have an 
IBEW contract, was not eligible for one, and there- 
fore must be removed from the Glen Canyon project 
if Kts-Hokin was to avoid termination of its IBEW 
agreements (R. 49; Tr. 9496). In a_ subsequent 
telephone call, Local 769 representative Housley re- 
iterated to McAllister that Ets-Hokin would have to 
comply. McAllister replied that he needed time to 
straighten things out and Housley agreed to speak 
to IBEW representatives about giving Ets-Hokin 5 
or 10 days to bring itself into compliance (R. 51; 
Tr. 97-98). 

At the same time, other representatives of the re- 
spondents were placing similar pressure on the con- 
tractor’s President, Jeremy Ets-Hokin. In January 
1963, IBEW Vice-President Foehn told President 
Ets-Hokin that Ets-Hokin was “not in the best graces”’ 
of the IBEW President because of the Rose-Phoenix 
problem and that termination of its international 
agreement was an unminent possibility (R. 51; Tr. 


* At this time, Ets-Hokin had no contractual relations with 
Local 769. However, IIousley referred to a contract between 
Ets-Hokin and Local 640, the predecessor of local 769 in the 
Glen Canyon area (R. 47, 123, n. 14; Tr. 82, GC Ex. 8). 


~ 
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25-29). On February 26, 1963, IBEW President 
Freeman wrote Jeremy Ets-Hokin, again detailing 
the clause providing for termination of all IBEW 
contracts in the event of any subeontracting to non- 
IBEW subeontractors and informing him that he was 
said to be in violation of that clause (R. 48; GC Ex 
4). In late March of 1963, Jeremy Ets-Hokin had a 
phone conversation with IBEW President Freeman. 
Referring to the Glen Canyon work being performed 
by Rose-Phoenix, Freeman stated that ‘‘it’s our work” 
(Tr. 39), that Ets-Hokin had been given enough time 
to straighten matters out, and that he could have only 
94 hours more to live up to his IBEW agreement or 
else the IBEW contracts would be terminated (R. 52; 
Tr. 35-39, 63). Freeman was persuaded to give Ets- 
Hokin one final week to bring himself into comphance 
Gi, 52 eat). 

Shortly thereafter, Jeremy Ets-Hokin informed 
Rose-Phoenix officials that he had no alternative but 
to terminate contractual relations with them because 
he was in jeopardy of losing his agreement with 
IBEW (R. 52; Tr. 50-52, 269-270)? 

Subsequent to the termination of Rose-Phoenix, 
Ets-Hokin performed the previously subcontracted 
work itself using employees hired through the Loeal 
769 hiring hall (R. 53; Tr. 59). Ets-Hokin also en- 
tered into a contract with Local 769 which contained 
the typical clause quoted supra, pp. 2-3, proseribing 

3 Kts-Hokin and Rose-Phoenix entered into a settlement which 
terminated their contractual relationship. Rose-Phoenix re- 
ceived $50,000 as consideration for entering into this settlement 
as well as a “generous” price for the equipment which Ets- 


Hokin purchased from it (R. 52; Tr. 273, Ets-Hokin Ex 1-B). 
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subcontracting to a non-IBEW subcontractor and pro- 
viding for termination in the event of the breach of 
that proscription (R. 538; GC Ex 6, GC Ex 7, p. 9). 


II. The Board’s conelusions and order 


Upon the foregoing facts, the Board found that so 
much of the IBEW contract as precluded Ets-Hokin 
from subcontracting to non-IBEW contractors vio- 
lated the general proscription of Section 8(e) but was 
saved from illegality because of the construction in- 
dustry proviso to that Section.” The Board, however, 
found violative of Section 8(e) those portions of the 
clause which purported to give IBEW and its locals 
the right cancel this and all other IBEW contracts 
with Ets-Hokin in the event of a breach of the subcon- 
tracting restriction. The Board viewed the termina- 
tion provisions as a form of self-help which coerced 
adherence to the subcontracting provision. As such, 
the Board ruled, the termination provisions were not 
protected by the proviso since it was Congress’ intent 
that secondary contractual restrictions, illegal under 

* The provision reads, in relevant part: 

“e # * provided, that nothing m this subsection (e) shall 
apply to an agreement between a labor organization and an 
employer in the construction mdustry relating to the contract- 
ing or subcontracting of work to be done at the site of the 
construction * * *,” 

The Trial Examiner had found that the restriction in the con- 
tract on subcontracting to non-I[BEW companies was not saved 
by this proviso because the clanse was not, in terms, limited to 
on-site construction work (R. 54-56). The Board ruled that 
such hmitation need not appear on the face of the contract, 
but that where, as here, the evidence showed that application 


was intended to be limited to on-site work, the clause was 
within the proviso (R. 119-120). 
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Section 8(e) but for the proviso, were to be enforced 
only through judicial action and not by conduct pro- 
scribed by Section 8(b)(4)(B) CR. 120-122, 133- 
134). The Board further found that respondents vio- 
lated Section 8(b)(4)(4i)(A) by threatening Ets- 
Hokin with termination of its IBEW agreements with 
the object of forcing Ets-Hokin to enter into an agree- 
ment prohibited by Section 8(e) of the Act (R. 123). 
Finally, the Board found that by threatening to can- 
cel its contracts with Ets-Hokin, respondents violated 
Section 8(b) (4) (ii) (B) since the object of that coer- 
cion was to cause Ets-Hokin to cease doing business 
with Rose-Phoenix (R. 123-124).° Accordingly, the 
Board ordered respondents to cease and desist from 
entering into, maintaining, or enforcing the termina- 
tion and sympathetic action portions of the subcon- 
tracting clause in their collective bargaining agree- 
ments. Furthermore, the Board ordered respondents 
to cease and desist from threatening, coercing or re- 
straining Ets-Hokin or any other person to enter into 
an agreement prohibited by Section 8(e) of the Act, 
or to cease doing business with Rose-Phoenix or any 

>The Board reversed the Trial Examiner’s finding that Ets- 
Hokin also violated Section 8(e) in view of the fact that 
neither the charge nor the complaint alleged a violation of that 
section by Ets-Hokin (R. 122, 3-4, 9, 14, 16-23). 

Furthermore, the Board reversed the Trial Examiner's find- 
ing that both the respondent unions and Ets-Hokin were guilty 
of violating Section 8(b) (1) (A) and (2) and Section 8(a) (1) 
and (3) respectively by causing the termination of Rose- 
Phoenix’s employees. The Board ruled that the lawful subcon- 
tracting clause was severable from the unlawful termination 
clause and that the unions had the right to insist, although not 


by proscribed means, that Ets-Hokin terminate its contract with 
Rose-Phoenix, which was a non-IBEW = contractor. Accord- 
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other person. Finally, respondents were directed to 
post appropriate notices (R. 125-126).° 


ARGUMENT 


I. Substantial evidence on the record considered as a whole 
supports the Board’s finding that respondents violated Sec- 
tion 8(b)(4) (ii) (B) of the Act by coercing Ets-Hokin with 
an object of forcing or requiring it to cease doing business 
with Rose-Phoenix 


Section 8(b)(4)(B) of the Act provides, in rele- 
vant part, that it is an unfair labor practice for a 
labor organization or its agents: 


(ii) to threaten, coerce or xestrain any per- 
son engaged in commerce or in an industry 


affecting commerce, where * * * an object 
thereof is: 
oe * ¥ * * 


(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person * * *. 


A Section 8(h) (4) (ii)(B) violation therefore re- 
quires two elements: (1) a labor organization or its 


ingly, mm terminating Rose-Phoenix’s employees in accordance 
with the lawful restrictive subcontracting clause, Ets-Hokin did 
not violate Section 8(a) (1) aud (3) of the Act; and, in insisting 
that Ets-[okin adhere to this lawful contract provision, the re- 
spondent unions did not cause Ets-Hokin to unlawfully dis- 
criminate in violation of Section 8(b) (2) and (1) (A) (R. 125). 

The Board’s action in dismissing portions of the complaint is 
not challenged in this proceeding. 

*Member Fanning concurred in so much of the Board’s De- 
cision and Order as dismissed the alleged violations of Section 
8(a) (3) and Section 8(b)(2). Tle dissented as to the remain- 
ing portion and would have dismissed the complaint in its en- 
tirety (R. 127-181). 
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agents must “threaten, coerce or restrain’’? an eni- 
ployer; and (2) an object of its conduct must be the 
cessation of business between two employers. 

In the instant case, there can be little question con- 
cerning the latter element. As detailed, supra, pp. 
3-5, representatives of both respondents made no 
secret of the fact that thei displeasure with Ets- 
Hokin stemmed from its subcontracting arrangement 
with Rose-Phoenix. Ets-Hokin was said to be in vio- 
lation of its IBEW contracts solely because it was 
doing business with Rose-Phoenix, a contractor who 
was characterized as being non-IBEW and ineligible 
to become an IBEW contractor. It was obvious to all 
concerned that only the cessation of business between 
Ets-Hokin and Rose-Phoenix would satisfy  re- 
spondents.’ 

Nor can there be any doubt that respondents’ threat 
to cancel all IBEW = contracts with Ets-Hokin con- 
stitutes ‘‘coercion’’ within the meaning of the <Act. 


’ Before the Board, respondents contended that the reason 
they threatened to terminate the IBEW contracts was because 
Ets-Hokin had breached an implied condition of these con- 
tracts by subcontracting to Rose-Phoenix, whose wage scale was 
allegedly below the rates set up pursuant to the Davis-Bacon 
Act. IJfowever, there is substantial evidence to support the 
Board's finding (R. 122-123) that this was not the sole, nor 
even the main reason for respondents’ threat. Respondents 
insisted that only the removal of Rose-Phoenix could satisfac- 
torily resolve the dispute (R. 123; Tr. 46, 95-96, 102-203). 
It is not necessary to find that respondents’ sole object was 
unlawful. Rather, it is sufficient if substantial evidence sup- 
ports the finding that one of the objects was unlawful 
N.LEB. vy. Amalgamated Lithographers, 309 F. 2d 31, 43-44 
(CA 9); Dep't & Specialty Store Employees’ Union v. Brown, 
284 Fed 619, 628 (CA 9). 
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The prohibition of the secondary boycott provisions 
of the Act extends bevond force, violence and picket- 
ing as a means of bringing pressure against the neu- 
tral secondary employer. Thus, Representative Grif- 
fin, in analyzing the new Section 8(b) (4) (ii) (B) 
stated that it would be illegal for a union to threaten 
a secondary employer “with labor trouble or other 
consequences” in order to induce him to cease doing 
business with the primary employer. II Leg. Hist. 
1568.5 Elsewhere he referred to the means prohibited 
as including threatening the secondary employer “‘with 
a strike or other economic retaliation’. II Leg. Hist. 
1523, emphasis supplied. See also, N.L.R.B. v. Loeal 
825, Operating Engineers, 315 F. 2d 695, 697-698 
(C.A. 3); N.DRB. v. Highway Truckdrivers & Help- 
ers, Local No. 107, 300 F. 2d 317, 320-321) @C uae ae 
As the Supreme Court has noted, ‘‘the prohibition of 
Section 8(b) (4) is keyed to the coercive nature of the 
conduct, whether it be picketing or otherwise”. 
N.L.R.B. v. Fruit & Vegetable Packers & Warehouse- 
men, Local 760, et al. (Tree Fruits), 377 U.S. 58, 68: 

The coercive nature of respondents’ conduct is clear. 
The real meaning of the repeated threats to terminate 
IBEW contracts was spelled out by IBEW im its 
brief to the Board: 


Because the so-called annulment clause con- 
tained in the IBEW’s contract with Ets-Hokin 


8“Teg, Hist.” refers to Legislative History of the Labor-Man- 
agement Relations Reporting and Disclosure Act of 1959 (G.P.O., 
1959). 


al 


was repeated in the union’s agreements with 

other contractors, cancellation of the Ets-Hokin 
agreement would have immediately made that 
company an ineligible business associate in the 

eyes of these other contractors. Thus, whether 

or not the union continued to refer workmen to 
Ets-Hokin, the mere fact that the latter had no 
agreement with the IBEW would have placed 
Ets-Hokin in a position where other contractors 
wishing to comply with their own IBEW agree- 

ments would not have made contracts with Kts- 
Hokin. Under such cireumstances, there was 

no motivation for the union to take the strike 
action the General Counsel considers inevitable. 

In short, the effect of termination of the IBEW 
agreements was likely to be the economic extinction 
of Ets-Hokm. Termination would have made Ets- 
Hokin a pariah in the construction industry—an “in- 
eligible business associate’’ to be avoided hy other con- 
tractors anxious to remain free of the contamination 
of labor trouble. Thus, Ets-Hokin was threatened by 
economic action potentially more devastating than 
either a strike or a refusal to refer emplovees under 
a hiring hall arrangement. Since a threat to take 
either of these latter steps is ‘‘coercive’’ within the 
meaning of Section 8(b)(4)(i1) (eg. NLRB. v. 
Dist. Council of Painters No. 48, 340 F. 2d 107, 110- 
ieee me) cert. denied, 351 U.S. 914; N.L.R.B. v. 
Local 825, Operating Enginecrs, supra, 315 F. 2d at 
697-698), it follows that the threat to terminate Ets- 
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Hokin’s IBEW contracts is also a prohibited means 
of attaining a secondary goal.’ 

Before the Board, respondents relied upon Sheet 
Metal Workers v. Hardy Corp., 332 F. 2d 682 (C.A. 


® Local 769 contended before the Board that it should not be 
held to have violated Section 8(b) (4) even if threats to termi- 
nate are “coercive.” It argued that under the IBEW = con- 
stitution, a local does not have power to terminate a contract 
but only to recommend such action to the International and, 
therefore, it cannot be held to have coerced Ets-Hokin because 
Ets-Hokin knew of this limitation on Local 769’s power. How- 
ever, it is undeniable that Local 769 combined with respondent 
IBEW in a joint effort to remove Rose-Phoenix from the con- 
struction project. It was the business representative of Local 
769 who made the protest that first bronght IBEW into the 
case and Local 769’s representatives participated in the various 
meetings between IBEW and Ets-Hokin described supra pp. 
3-5. Moreover, the beneficiary of Rose-Phoenix’s removal was 
Local 769, since subsequent to the removal Ets-Hokin en- 
tered into a contract with it and thereafter the workers who 
performed the construction work which would have been done 
by Rose-Phoenix’s employees were referred by Local 769 
through its hiring hall (supra, p. 5). Finally, this and other 
local contracts contain the usual recitation that the particular 
local “is a part of the International” and a breach of one local’s 
contract warrants termination of all IBEW contracts (G.C. Ex. 
7, p. 9). Thus substantial evidence supports the Board's find- 
ing (R. 124, 53-54) that respondents shared a common objec- 
tive of obtaming work for IBEW members who belonged to 
Local 769, and that they worked in concert to obtain this goal. 
It is well settled that the general rules of agency law apply 
in cases arising under the Act. V.L.2.B. v. Intl Longshore- 
men's & Warehousemen's Union, Local 10, 285 F. 2d 558, 563 
(C.A. 9) and authorities there cited. And, the Supreme Court 
has held that joint venturers are the agents of each other and 
thereby responsible for the other’s conduct. Hitechman Coal & 
Coke v. Mitchell, 245 U.S. 229, 249. Accord: Jnt’l Org. of Mas- 
tars, Mutes & Pilots v. N.L.AR.B., 351 F. 2d Til, iar 
(CL.A.D.C.). See also Intl Longshoremen’s & Warehouse- 
men's, ete. v. Juneau Spruce Corp., 189 F. 2d 177, 190 (C.A. 9), 
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5), in support of their contention that the threat to 
terminate was not coercive within the meaning of 
Section 8(b)(4). We submit, however, that the 
Hardy case supports the Board’s position rather than 
respondents’. In that case the union brought an ac- 
tion under Section 301 of the Act for damages, en- 
forcement of an arbitration award against the Com- 
pany and a declaration of rights for breach of a con- 
tract prohibiting subcontracting of work to be per- 
formed on the construction site to a non-union con- 
tractor. The District Court dismissed on the grounds 
that the bringing of the lawsuit constituted coercion 
within the meaning of Section 8(b)(4). On appeal, 
the Fifth Circuit reversed. The Court noted that 
Congress had expressly preserved the validity of the 
contract clause involved and that it would be incon- 
sistent to rule that judicial enforcement of it was 
barred since that would render the clause of ‘‘little 
or no value.” 332 F. 2d at 686. However, the Court 
was careful to limit its ruling to judicial enforcement 
of the contract (332 EF. 2d at 686): 
We believe Congress used “coerce” in the sec- 
tion under consideration as a word of art, and 
that it means no more than nonjudicial acts of 
a compelling or restraining nature, applied by 
way of concerted self-help consisting of a strike, 


aff'd 342 U.S. 237; W.2.R.B. v. Local 751, Carpenters, 285 F. 2d 
633, 689-640 (C.A. 9). Consequently Local 769 is jointly re- 
sponsible for the unlawful coercion prohibited by the Act. 
Local 769’s representatives sought TBEW’s intervention and 
fully participated in all that followed. It is irrelevant that the 
common objective could not be achieved without IBEW’s 
assistance. 
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picketing, or other economic retaliation or pres- 

sure in a background of a labor dispute. 
Termination of Ets-Hokin’s contracts would have been 
retaliatory self-help rather than judicial action. Ac- 
cordingly, the threat to terminate, unlike a threat to 
bring suit, is coercive under the definition set forth 
in Hardy.” 

Respondents further contended that the threat to 
terminate was no more than an announcement of their 
intention to invoke an alternate form of contract rem- 
edy—unilateral rescission for material breach. In 
evaluating this contention if should be borne in mind 
that respondents threatened to terminate all con- 
tracts with Ets-Hokin, not only the contract with 
Local 769’s predecessor. Even if the remedy of uni- 
lateral rescission were fully applicable to labor con- 
tracts,” it would hardly be resorted to in support of 
a unilateral rescission of all contracts with Ets-Hokin. 
Most important, it is apparent that more is involved 

10 Since respondents have the right to bring snit against Ets- 
Hokin, there is no substance to the contention urged before the 
Board that the subcontracting clanse has little value if re- 
spondents cannot enforce it in the manner which they employed 
here. The courts may grant damages, specific performance, 
declaration of rights and other appropriate relief to insure that 
the clause retains the value which Congress meant to preserve 
formt. 

11Tn other contexts, the Supreme Court has ruled that the 
traditional contract remedy of unilateral rescission must give 
way where it comes in conflict with national labor policy. Thus, 
the Court has ruled that a union’s breach of a no-strike clanse 
does not automatically entitle the employer to disregard his 
contractual obligation to arbitrate. Local Union No. 721, United 


Packinghouse, Food & Allied Workers AFL-CIO v. Needham 
Packing Co., 376 U.S. 247. 
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than the law of private contracts. As developed more 
fully, infra, pp. 21-30, the enactment of the construc- 
tion industry provise to Section 8(e) was not intended 
to affect the application of Section 8(b) (4). It was 
Congress’ intent that a contract saved from illegality 
by that proviso could not be enforced by means pro- 
hibited under Section 8(b)(4). Coercive measures 
undertaken by a union are not saved from ille- 
gality because that they are undertaken to en- 
force a contract clause lawful under the proviso. 
Local 1976, Carpenters v. N.L.R.B. (Sand Door), 357 
U.S. 93, 104-107; N.E.R.B. v. Int’l Union of Operating 
dinomeers..203 F.2d 319, 323 (C.A. 9); N.O.A.B. v. 
Inv’l Bro. of Hlectrical Workers, Local 683, 359 FB. 2d 
385, 386 (C.A. 6); Local 5, United Ass’n ete. v. 
N.L.E.B., 321 BF. 2d 366, 369-370 (C.A. D.C.), cert. 
denied, 375 U.S. 921; Orange Belt District Council v. 
N.L.R.B., 328 BH. 2d 534, 5387 (C.A. D.C.), enforced 
subsequent to Board decision on remand, 365 EF. 2d 
540; N.L.R.B. v. Local 217, Uited Ass’n ete., 361 FB, 2d. 
160, 162 (C.A.1).” Thus, irrespective of whether the 
construction industry proviso saves all or only a part 
of the subcontracting-termination clause from illegal- 
ity under Section 8(e), respondents’ threat, in the con- 
crete situation, to invoke the severe economic sanction 


12°We realize that this conclusion may leave the union with 
a valid contractual provision and with no means of enforcing 
it other than in a civil suit. We also realize the difficulty the 
building crafts have with the secondary boycott provision of 
the Labor-Management Relations Act, but this court ts not the 
forum in which to seek relief from what the union character- 
izes as ‘the shackles’ of this statute.” Local 5, supra, 321 F. 2d 
at 370. 
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of termination unless Ets-Hokin ceased doing business 
with Rose-Phoenix violated Section 8(b) (4) (11) (B). 
‘‘The proviso does not legalize strikes or other coer- 
cive action to enforce such clauses.” N.L.R.B. v. 
Int’?l Union of Operating Engineers, 293 F. 2d 319, 
B23 (C.A. 9). 


II. The Board properly found that respondents violated Sec- 
tion 8(e) of the Act by entering into a contract which pro- 
vided for the termination of contractual relations by the 
contracting IBEW local and by all other IBEW locals in the 
event Ets-Hokin subcontracted to a non-IBEW contractor 


A. Introduction: The general proscription of Section 8(e) and its 
legislative history 


The declared purpose of the secondary boycott pro- 
visions of the 1947 Taft-Hartley Act was to limit the 
area of industrial dispute, in order to confine its ef- 
fects to the parties immediately concerned, and to 
prevent its extension to employers and employees not 
directly involved.” As the Supreme Court pointed 
out, these provisions were aimed at “shielding unof- 
fending employers and others from pressures in con- 
troversies not their own.’”’ N.L.R.B. v. Denver Bldg. 
& Constr. Trades Council, 341 U.S. 675, 692. How- 
ever, in the interval between the passage of the Taft- 
Hartley Act and the 1959 amendments, labor 
organizations resorted to tactics to circumvent the 
secondary boycott proscriptions by successfully ex- 
acting from employers so-called “hot cargo’’ agree- 

18S. Rep. No. 105, 80th Cong., 1st Sess., pp. 8, 22, 54; 1 Leg. 
Hist. of Labor-Management Relations Act, 1947 (G.P.O., 1948), 


pp. 414, 428, 460 (hereafter referred to as “Leg. Hist. 47”) ; 2 
Leg. Hist. ’47, 1106. 
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ments under which the employers relinquished their 
freedom to handle or provide goods and services for 
or to employers which the contracting wiion consid- 
ered “unfair.’”’** The Supreme Court in Local 1976, 
Umted Brotherhood of Carpenters v. N.L.R.B. (Sand 
Door), 357 U.S. 98, held that such agreements were 
not illegal, pointing out that under the then-existing 
secondary boycott provisions contained in Section 
8(b) (4), the legal prohibition was directed not at any 
contractual agreement entered into on the part of the 
employer, but only at union inducement of enrployees 
to refuse to handle goods.” 

Cognizant of this ‘‘major weakness in the law 
against secondary boycotts”? (II Leg. Hist. 1708), Con- 
gress in the 1959 amendinents undertook to close the 
“loopholes”? which permitted labor organizations to 
circumvent these boycott provisions. Thus, Section 
8(e), added by the Landruin-Griffin Act, made unlaw- 
ful “any contract or agreement, express or implied” 
whereby an eniployer agrees not to handle products 
of another employer or agrees to cease doing business 

14 See, e.g., the analysis of the secondary boycott and “hot 
cargo” provisions in the 1959 amendments by Senator Kennedy 
and Congressman Thompson, IL Leg. Hist. 1707-1709. 

25 Althongh the Supreme Court held that the execution of 
hot cargo agreements and voluntary comphance therewith by 
the employer were lawful, it also held that the inducement of 
employees to strike or refuse to handle “hot goods” with the 
object of forcing employers to abide by the hot cargo agree- 
ments, was unlawful. Such hot cargo agreements, the Court 


held, did not constitute a defense to the secondary boycott 
provisions. Local 1976, supra. 
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with any other person.” In addition, Congress 
aniended Section 8(b)(4) to make coercion to achieve 
such an agreement an unfair labor practice. 

The legislative Iistory of the 1959 amendments 
demonstrates that Congress, in acting to eliminate 
conduct it regarded as offensive, adopted a broad and 
comprehensive ban against “hot cargo’’ agreements.” 
Throughout the course of Congressional deliberations, 


16 The statutory language is: 

“Tt shall be an unfair labor practice for any labor organiza- 
tion and any employer to enter into any contract or agreement, 
express or implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, sellmg, trans- 
porting or otherwise dealing in any of the products of any 
other employer, or to cease deing business with any other per- 
son, and any contract or agreement entered into heretofore or 
hereafter containing such an agreement shall be to such extent 
unenforcible and void: Provided, That nothing in this sub- 
section (e) shall apply to an agreement between a labor orga- 
nization and an employer in the construction industry relating 
to the contracting or subcontracting of work to be done at the 
site of the construction, alteration, painting, or repair of a 
building, structure, or other work: Provided, further, That for 
the purposes of this subsection (e) and Section 8(b) (4) (B) the 
terms “any employer,” “any person engaged in commerce or an 
industry affecting commerce” and “any person” when used in 
relation to the terms “any other producer, processor, or manu- 
facturer,’ “any other employer,” or “any other person” shall 
not include persons in the relation of a jobber, manufacturer, 
contractor, or subcontractor working on the goods or premises 
of the jobber or manufacturer or performing parts of an inte- 
grated process of production in the apparel and clothing indus- 
try: Provided, further, That nothing in this Act shall prohibit 
the enforcement of any agreement which is within the fore- 
going exception.” 

7 Aaron, The Labor-Management Reporting and Disclosure 
Act of 1959, 73 Harv. L. Rev. 1086, 1118 (1960): “The new law 
expresses the decision of Congress that ‘hot cargo’ agreements 
are basically wrong and should be forbidden entirely.” 
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a myriad of concrete examples were presented in both 
Houses of Congress illustrating the coneern over the 
ineffectiveness of then-existing law to deal with hot 
cargo clauses and other cireumventions of the see- 
ondary boycott provisions of the Aci.” The bill 
passed by the Senate outlawed hot carge commitments 
only in the trucking industry, where they had been 
most prevalent and most effective (8. 1555, 86th 
Cong., Ist Sess. See. 707(a)). The Honse bill, how- 
ever, expanded the prohibition to tclude all hot cargo 
commitments in all industries (H.R. 8400, 86th Cone., 
Ist Sess., Sec. 705(b)). The provision which emerged 
from the joint conference adopted the language of the 
House bill, but the conferees were persuaded to grant 
exemptions for the construction and apparel indus- 
tries (I Leg. Hist. 943). 

Section 8(e)’s origin makes it plain that Congress 
intended the established !nw of secondary boycotts to 
serve as a guide im the application of this new pro- 
vision. Indeed, many legislators referred to the Seec- 
tion 6(e) agreement as a “form of secondary boy- 
cott,”’ or a “‘contract to enter into a secondary boy- 
cott,”’ or a “loophole in Section 8(b)(4),’’” 
Consistent with this legislative intention, the Board 
and the courts have uniformly found Section 8(e) 
violations wherever contractual devices have been used 

8 See, eg., IL Leg. Hist. 1193-1194, 1196-1197, 1754, 1518- 
1519, 1568, 1580-1581, 1589, 1616, 1618. 

pee oa kepeNo. 187 on S. 1555, I Lee. Hist. 474, 475; H. 
Rep. No. 741 on H.R. 8342, I Leg. Hist. 778, 779: TL Leg. Hist. 
1007(3); Zbéd., at 1194(3), 1197 (2) ; 1326(1), 1437(3), 1441(2), 
1499(2), 1535(3), 1555(2), 1568(2),(3), 1875(3), 1616(2), 
1708(1), 1750(1), 1829(2). 
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to achieve a secondary object, that is, where an 
employer and a union agree to boycott another em- 
ployer in order to pressure that other employer into 
eranting union demands.” 

Respondents do not—indeed cannot—contest the 
Board’s finding that the contract clause in question, 
prohibiting subcontracting to a ‘‘non-[BEW”’ con- 
tractor and providing for termination of this and all 
other IBEW contracts in the event the subcontracting 
restriction is breached, has such a secondary object. 
The entire clause falls within the general proscription 
of Section 8(e) and is illegal unless exempted from 
that general proscription by the construction industry 
proviso.” We turn next to a consideration of the 
application of the proviso to the contract clause in 
question. 


20 N.L.R.B. v. Joint Council of Teamsters No. 38, 338 F. 2d 
23, 28 (C.A. 9); V.L.AB. v. Milk Wagon Drivers’ Union Local 
753, 885 F. 2d 326, 328-29 (C.A. 7); Truck Drivers Local 413 
v. N.LAB., 334 F. 2d 539, 547 (C.A. D.C.), cert. denied 379 
U.S. 916; Bakery Wagon Drivers & Salesmen, Local 484 v. 
N.L.R.B., 321 F. 2d 353, 858 (C.A. D.C.) ; Los Angeles Mailers 
Union No. 9 v. NLRB. 311 F. 2d 121 (C.A. D.C.) ; Employ- 
ing Lithographers of Greater Miami v. N.L.R.B., 301 F. 2d 20, 
SUMO EN. 5). 

7 The Board’s finding that respondents violated Section 8(b) 
(4)(A) also turns on the application of the proviso. That 
section prohibits coercing an employer with an object of forcing 
him “to enter into any agreement which is prohibited by sec- 
tion 8(e).” Accordingly, respondent’s attempt to force Ets- 
Hokin to reaffirm the termination clause violates Section 8(b) 
(4)(A) unless that clause is saved by the proviso. See Con- 
struction, Production & Maintenance Laborers Union, Local 
383, etc. v. N.L.R.B., 323 F. 2d 422 (C.A. 9); Centlivre Vil- 
lage Apts., 148 NURB 854, 855, 856, enforcement denied on 
other grounds, 352 F. 2d 696 (C.A.D.C.). 
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B. The construction industry proviso to Section 8(e) does not privilege the 
termination clauses 


Section 8(e), as we have shown, constitutes a broad 
and comprehensive ban against ‘‘hot cargo’’ agree- 
ments. Congress, however, added a special proviso 
for the construction industry intended to permit 
unions in that industry to enter mto hot cargo clauses 
which contemplate enforcement through the judicial 
process.” Accordingly, the Board held in the case at 
bar that the restriction on subcontracting to non- 
JBEW contractors was, in itself, within the proviso. 
However, a clause which sanctions coercive self-help 
in the event of an employer breach flouts the carefully 
balanced Congressional scheme. As the Court of Ap- 
peals for the District of Columbia Circuit has stated, 
“* * * such secondary clauses may be enforced only 
throngh lawsuits and not through economic action.” 
Orange Belt, supra, 328 F. 2d at 537. See also, 
N.LPB. vy. Int?l Brd. of Electrical Workers, Local 
683, 359 FF’. 2d 385, 386 (C.A. 6); Local 5, Uinted Ass’n 
ice eee, a2 HW. 2d 366, 370 (C.A. D.C.), cert. 
denied, 375 U.S. 921. For this reason, as we shall 
now show, the termination clause involved herein hes 
outside the protection of the construction industry 
proviso. 

The starting place for analysis is the language of 
the Act itself. As the text of Section 8(e) shows 

22'The full text of the proviso is as follows: 

“Provided, That nothing in this subsection (e) shall apply to 
an agreement between a Jabor organization and an employer in 
the construction industry relating to the contracting or sub- 
contracting of work to be done at the site of the construction, 


alteration, painting, or repair of a building, structure, or other 
work * * 
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(supra, p. 18, n. 16), Congress fashioned the two in- 
dustry provisos in terms which differ markedly. Most 
notably, the garment industry proviso contains an ex- 
emption from the terms of Section 8(b) (4) as well as 
Section 8(e); the construction industry proviso, how- 
ever, does not refer to Section 8(b) (4). As a result, 
(1) economie action to secure and to enforce a hot 
cargo clause is permissible in the garment industry ; 
(2) picketing to secure such an agreement in the con- 
struction industry is permitted but—under Section 
8(b) (4) (B)—economie action to enforce it is pro- 
hibited; and (3) in all other industries picketing 
either to secure or to enforce a hot cargo clause is 
proseribed. Construction, Production d& Maintenance 
Laborers Union, Locai 383, etc. v. N.D.R.B., 323 FB. 
2d 422, 425 (C.A. 9); Orange Belt, supra, 328 F. 2d 
at 53. 

The omission of a reference to Section 8(b) (4) in 
the construction industry proviso was deliberate, re- 
flecting a considered legislative judgment to ban sec- 
ondary economic pressure in this industry, even 
though the proviso’s enactment would privilege some 
secondary agreements to cease doing business. As 
Senator Kennedy explained during the debates on 
the bill: | 

This proviso affects only Section 8(e) and 
therefore leaves unaffected the law developed 
under Section 8(b)(4). The Denver Building 
Trades (341 U.S. 675) and Jfoore Drydock (92 
NLRB 547) cases would remain in force. 

* * * Since the proviso does not relate to Sec- 
tion 8(b)(4), strikes and picketing to enforce 
the contracts excepted by the proviso will con- 
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tinue to be illegal under Section 8(b) (4) when- 
ever the Sand Door case (357 U.S. 93) 1s appli- 
cable. 

It is not intended to change the law with re- 
spect to the judicial enforcement of these con- 
tracts, or with respect to the legality of a strike 
to obtain sueh a contract. JI Leg. Hist. 1433.% 

The conferees agreed: 

The proviso applies only to Section 8(e) 
and therefore leaves unaffected the law devel- 
oped under Section 8(b)(4). The Denver 
Building Trades case and the Moore Dry Dock 
cases would remain in full force and effeet. 
The proviso is not intended to limit, change or 
modify the present state of the law with respect 
to picketing at the site of a construetion proj- 
ect * * *. It is not intended that the proviso 
change the existing law with respect to judicial 
enforcement of these contraets or with respect 
to the legality of a strike to obtain such a con- 
tract. (H. Rep. No. 1147 on §. 1555, 86th 
Cong., Ist Sess., pp. 39-40; I Leg Hist. 945- 
944). 

In sum, prior to the enactment of Section 8(e), it 
was not unlawful for a general contractor in the con- 
struction industry to agree with a labor organization 
to engage only union subcontractors on the job. If 


23 Denver Building held that a union is not entitled to picket 
a construction imdustry employer merely because he is m the 
relationship of contractor-subcontractor with the primary em- 
ployer. In J/foore Drydock. the Board listed certain objective 
eriteria to aid in determiming whether picketing at a common 
jobsite is aimed at the primary employer or at a neutral. Sand 
Poor, as explained at. p. 17, n. 15 above, held that a hot cargo 
clause is not a defense under Section 8(b) (4) when a union 
strikes for a secondary object. 
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the general contractor broke the agreement and en- 
gaged a nonunion subcontractor, the union could seek 
enforcement of the contract in the courts. However, 
it could not attenrpt to enforce the agreement by in- 
ducing the employees of the general contractor or of 
the union subcontractors to go out on strike; for then, 
its conduct would run afoul of Section 8(b) (4) (A) 
(now 8(b) (4) Gi) (B)), which made it an unfair labor 
practice to induce employees to strike for a secondary 
object. See Local 1976, United Brotherhood of Car- 
penters (Sand Door), 357 U.S. 93; N.LB. v. Dewe 
ver Building Trades Couneil, 341 U.S. 675. 

At the same time that Congress made it clear that 
the proviso was not meant to modify the law devel- 
oped under Section 8(b) (4), Congress also moved to 
close what it considered to be a significant ‘‘loophole” 
in Section 8(b)(4). Although Section 8(b) (4+) (A) 
of the Taft-Hartley Act prohibited a union or its 
agents from inducing employees to strike for a sec- 
ondary object, direct coercion by the union of the neu- 
tral employer—i.ec., threatening him with a stmke or 
other economic sanctions unless he ceased doing busi- 
ness with the primary employer—was not prohibited. 
The new Section 8(b) (4) Gi) (B) prohibited such con- 
duct. See N.E.R.B. v. Servette, 377 U.S. 46, 53-54, 
Aaron, The Labor-Management Reporting and Dis- 
closure Aet of 1959, 73 Harv L. Rev. 1086, 1113 
(1960) ; II Leg Hist 993-994, 1014, 1079, 1197, 1454.” 

24QOther “loopholes” in Taft-Hartley Section 8(b) (4) (A) 
were also closed by Congress. Since that section prohibited 


the inducement of “concerted” refusals to work, a nnion could, 
without violatmg the law, mduce a single employee to stop 
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One of the most important reasons for closing this 
“loophole” was felt to be the need to prevent unions 
from enforcing ‘‘hot cargo’’ clauses by direct coercion 
of the employer. Senator Goldwater explained the 
necessity for amendimg Section 8(b)(4) as follows 
(II Leg Hist 1079): 


The biggest loophole in the present law is 
that it does not prohibit a union from using 
direct pressures upon an employer with the 
object of forcing him to cease using the prod- 
ucts of, or cease doing business with, another 
person. If this objective is contrary to public 
policy, which it is, it is no less contrary to pub- 
lic policy to achieve it through one means 
rather than another. 

Threats of a strike or picketing made directly 
to an employer can be as effective as the strike 
or picketing itself. In this way an employer 
may be coerced into ... living up to hot cargo 
agreements. . . . Under the law a union may 
not enforce such an agreement by inducing the 
employees to refuse to perform services. The 
agreement can be just as effectively enforced, 
however, by coercion of the employer, which is 
permitted under the present law. 


working. Also a mmion could mduce anyone who did not come 
within the Act's definition of “employee” or who worked for an 
organization excluded from the definition of “employer”. See 
Servette. supra. 317 U.S. at 51-53: Aaron, supra. at 1113-4 and 
the legislative history cited in the text. Senator Curtis ex- 
pressed the sentiment. which ultimately prevailed in Congress 
(II Leg. Hist. 989) : 

“# %* + Joopholes which permit unions to instigate effective 
secondary boycotts should be closed, and the effect. of this bill 
will be to close them.” 
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In specifying that the construction industry proviso 
to Section 8(e), unlike the garment industry proviso 
thereto, would not limit the application of Section 
8(b) (4), Congress clearly intended that the objective 
of preventing direct coercion of employers, proscribed 
by subpart (11) of Section 8(b) (4), would have full 
play in the construction industry even though proviso- 
saved ‘thot cargo’? agreements were to be permitted. 
Thus, although “hot cargo” agreements are lawful in 
the construction industry, the evil referred to by Sen- 
ator Goldwater—i.e., enforcement of such agreements 
by direct coercion of the employer—is still illegal. 
The proviso ‘‘does not legalize an agreement which 
purports to authorize conduct in violation of Section 
8(b)(4)(B).” N.LR.B. v. Local 217, Umted Ass 
of Journeymen & App. (The Carvel Co.) 361 F. 2d 
160; 1G29(C 2X5 il) * 

Carvel, supra, involved a construction industry con- 
tract which provided that no employee would be re- 
quired to work on any job or project on which some- 
one was performing at non-union standards, any work 

25Tn addition to the evidence of Congressional intent shown 
by the legislative history cited above, Senator Goldwater, in a 
memorandum submitted to the Senate on the day the Landrum- 
Griffin Act was signed into law, stated: 

“Thus, although employers and unions who are under this 
exemption may lawfully enter into such agreements, and may 
resort to the courts for their enforcement under applicable prin- 
ciples of contract law, no coercion or restraint—economic or 
otherwise—may be used by any party to such agreement, even 
if entered into voluntarily by both parties, to compel the other 


party to live up to the contract or to refrain from breaching 
it” (II Leg. Hist. 1858). 
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within the jurisdiction of the contracting union. The 
Court agreed with the Board that the union’s strike 
to enforce this contract when the employer breached 
it violated Section 8(b) (4)(B). Jd., at 162. Turning 
to the Board’s finding that the clause itself violated 
Section 8(e), the Court accepted the principle urged 
here, that the proviso did not legalize a clause which 
sanctions Section 8(b)(4)(B) conduct. The Court, 
however, ruled that this legal principle was mapposite 
to the clause before it. Since the clause could be ap- 
plicable to voluntary employee work stoppages inde- 
pendent of umon inducement, the Court reasoned, the 
contract did not on its face seek to protect conduct 
proscribed by Section 8(b)(4)(B). Jd. at 162-164. 
Only a union-induced work stoppage is within Section 
8(b) (4). Accordingly, the Court held that the con- 
tract clause before it did not violate Section 8(e). 
The termination clause in the case at bar, however, 
clearly contemplates union action. Employees cannot 
independently terminate a collective bargaining agree- 
ment—union action is necessarily called for. Even 
under the First Cireuit’s construction of Section 8(e), 
therefore, the contract clause involved here is not with- 
in the proviso because it does purport to sanction con- 
duct prohibited by Section 8(b) (4) (B). “['P]he pro- 
viso was intended to dovetail with Section 8(b) (4), 
and neither to limit nor extend it’’ (861 EF. 2d at 163). 
See also, Sheet Metal Workers v. Hardy Corp., 332 F. 
2d 682 (C.A. 5); Orange Belt District Council v. 
B-o.be2e W, 2d 534, 537 6C.A.D.C.); N.L.RLB. 
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v. Int’l Bro. of Electrical Workers, Local 683, 359 FB, 
2d 385, 386 (CA. 6). 

In sum, Congress, in enacting a limited exemption 
from the ban of Section 8(e) for the construction 
industry, intended to sanction the kind of hot cargo 
agreement where an employer simply agrees not to do 
business with a non-union employer. We submit that 
Congress did not intend to sanction a contract which 
permits economic action by the union to enforce the 
agreement. As shown, Congress’ dominant objec- 
tive in enacting the construction industry proviso was 
to permit contractors and unions to enter into agree- 
ment to make the job “all union’’, but at the same 
time, to free the contractors of direct economic pres- 
sure—or the threat thereof—to enforce such agree- 
ments. An agreement whereby the contractor simply 


26 Tn Carvel, 152 NLRB 1672, 1677, the Board cited its prior 
ruling in Afuskegon Bricklayers Union No. 5, 152 NLRB 360, 
365-366 : 

“We can see no difference in practical effect ... be- 
tween a situation where a union induces employees to 
strike after an employer [breaches an exempted hot 
cargo clause]... and a situation where, in order to 
prevent such a breach, the union tells the employees that 
if the employer should violate the ‘hot cargo’ clause in 
the future, the employees may cease work with 
impunity.” 

Thus, the Board's position in Carvel was that clauses sanction- 
ing self-help enforcement measures were not legalized by the 
proviso, where the effect of such measures would be substan- 
tially similar to the effect achieved by Section 8(b) (4) (B) 
conduct. The Board respectfully adheres to that position 
despite the First Circuit’s rejection of it. Tfowever, since the 
enforcement measure which the instant contract purports to 
sanction is clearly violative of Section 8(b) (4) (B), this Court 
need not reach the broader position taken by the Board in 
Carvel. The Afuskegon case itself is currently pending on peti- 
tion for enforcement in the Sixth Circuit. 
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undertakes not to do business with a non-union em- 
ployer subjects the contractor to nothing more than 
a lawsuit or an arbitration proceeding should he al- 
legedly breach the agreement. On the other hand, 
where, as here, the contractor agrees that the union 
may terminate this and all other agreements it has 
with him, the contractor is subject to economic pres- 
sure proscribed by Section 8(b) (4), as well as a law- 
suit, in the event of an alleged breach. As discussed 
supra, pp. 10-11, he is faced with a choice between 
ceasing to do business with the subcontractor or being 
“practically forced out of business’? (Board Decision, 
R. 120). The termination provision here, in effect, acts 
as an enforcing mechanism, coercing the contractor to 
abide by his agreement not to deal with non-union 
subcontractors. In short, this kind of agreement 
creates a situation where the employer is subjected 
to pressure which ts the type of secondary pressure 
which Congress sought to interdict im Section 
8(b) (4).” 

Here, as in Sand Door itself, the Board has rejected 
union tactics ‘‘not comporting with the legislative 
purpose to be drawn from the statute, projected into 

27 Compare Sand Door itself, where the Court distinguished 
between the employer's choice whether to refuse to dea] with 
another which arises in a concrete situation—which choice the 
Court held should be uncoerced—and such a choice arising 
more or less in the abstract when the collective bargaining 
agreement is drawn up. See 357 U.S. at 105-106; see also, 
Construction, Production & Maintenance Laborers Union, Local 
Boo Ce Nd. 323 FW, 2d 422,426, n. 2 (C.A. 9). In the 
instant case, the termination provisions act as a coercing mech- 


anism at the time the choice in the concrete situation must be 
mace. 
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the practical realities of labor relations” (357 U.S. 
at 105); on ‘‘such a matter the judgment of the Board 
must be given great weight, and we ought not to set 
against it our estimate of the relevant factors’? (id., 
at 107.) 

The termination clause is clearly barred by Section 
8(e) insofar as other industries are concerned. 
N.LE.R.B. v. Amalgamated Lithographers of America, 
(Ind.), 309 F. 2d 31, 39-42 (C.A. 9), cert. denied, 
372 U.S. 9438, See Lesnick, Job Security and Second- 
iiuebpoycotts, 113 U. Pa lL. Rev. 1000, 101s mos 
(1965). And the Board reasonably concluded that 
such a clause is not removed from the ban of that 
section by the limited construction industry proviso, 
since it is a means of secondary pressure which Sec- 
tion 8())(4) precludes respondents from exerting 
when a concrete situation arises.” 


“8 Respondents erroneously contended before the Board that 
the instant case is inconsistent with the Board’s decision in 
slmalgamated Lithographers of America (Miami Post), 180 
NLRB 968, enforced as modified 301 F. 2d 20 (C.A. 5). That 
case involved a primary “struck work” clause together with an 
enforcing termination clause, whereas the instant case involves 
a secondary restrictive subcontracting clause with a termina- 
tion clause. As the Board pointed out, “[t]here is no legisla- 
tive history which shows a congressional intent to limit to law- 
suits the enforcement of a clause outside the reach of Section 
8(e) without reference to its proviso, as in the Amalgamated 
Lithographers case. But there is such an intention manifested 
as to contracts which would be unlawful under Section 8(e) 
but for the construction industry proviso” (R. 121). In short, 
Lithographers held no more than that self-help economic meas- 
ures in support of a primary objective were not unlawful—a 
proposition not involved here. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue enforcing the Board’s order 
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